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PER CHANDRA MOHAN GARG, J.M.

ITA No. 3025/Del/2019 for AY 2013-14

1. This appeal has been filed by the assessee against the order of CIT(A)-2, New
Delhi dated 28.02.2019 wherein first appeal of assessee has been dismissed by
observing that he computation of long term capital gain cannot be considered as an
error rectifiable u/s. 154 of the I.T Act 1961 (for short the ‘Act’) as there was no

mistake is apparent from the record.

2. The assessee has raised following grounds of appeal:-

1. That in the facts and circumstances of the case the Ld. CIT(A) grossly erred in
not rectifying the error committed by the A.O. in the calculation of Long Term Capital

Gains u/s. 154 of the IT Act 1961.
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2. That in the facts and circumstances of the case the Ld. CIT(A) grossly erred in
not accepting the calculation of Long Term Capital Gains worked out by the appellant in
the application u/s. 154 of the IT Act, 1961.

3. The Id. counsel submitted that the assessee before the Assessing Officer
submitted copy of return of income along with computation of taxable income for AY
2013-14 and in the computation also claimed indexed cost of acquisition of the property
sold by the assessee during FY 2012-13 and hence the Id. CIT(A) was not correct and
jusitified in holding that no evidence has been filed to show that the working of cost
and indexation was furnished before the Assessing Officer thus there was error in the
computation of long term capital gain. The Id.counsel vehemently pointed out that the
authorities below have ignored claim of indexation placed by the assessee in the
computation of Income and other relevant documentary evidence on record
establishing and clarifying working of cost of indexation. The Id. counsel thus submitted
that it was mistake apparent from assessment order which could have been rectified by
way of passing rectification order u/s. 154 of the Act but the authorities below have
dismissed prayer of assessee ignoring and keeping aside the material already on record
and contrary to the mandate of Sec 154 of the Act. Therefore cost of indexation as

claimed by the assessee in the computation may kindly be allowed.

4. Replying to the above the Id. Senior DR submitted that the working of cost and
indexation of property sold by the assessee requires verification and examination by the
Assessing Officer therefore the claim of assessee regarding cost and indexation may

kindly be restored to the file of Assessing Officer for verification.

5. On careful consideration of above submissions we are of the view that when the
assessee has placed all the details in the computation of income filed along with return
of income for AY 2013-14 then the authorities below were not correct in dismissing the
application of assessee seeking rectification in the assessment u/s. 154 of the Act. On
the other hand, we are in agreement with the contention of Id. Senior DR that the
verification and examination of working of cost and indexation placed by the assessee

in the computation is required to be done by the Assessing Officer. Therefore the issue
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is restored to the file of Assessing Officer for a limited purpose with a direction to allow
cost and indexation of property sold after verification and examination of the working
placed by the assessee in the computation of income after allowing due opportunity of
hearing to the assessee. Accordingly, grounds of assessee are allowed for statistical

purposes.
ITA No. 1753 /Del/2020

6. This appeal has been filed by the assessee against the order of CIT(A)-2, new
Delhi dated 09.09.2020 for AY 2013-14.

Application of assessee filed on 13.07.2023 seeking admission of additional
ground under Rule 11 of ITAT Rules 1963

7. The Id. counsel submitted that the Departmental Valuation Officer has prepared
report in violation of principles of natural justice without considering the submissions of
assessee none of those were controverted of referred by the Departmental Valuation
Officer and he prepared a cryptic report by only considering the circle rate and without
allowing opportunity of being heard to the assessee. The Id. counsel submitted that
therefore, the assessee request to admit additional grounds of appeal which can be
adjudicated on the basis of material already available on record. The Id. Senior DR

oppose to the admissions of additional ground.

8. At the very outset, we note that the assessee seeks to raise following additional
ground of appeal:-
1) That the Id. Commissioner of Income-Tax (Appeals) erred in relying upon the

report of the Departmental Valuation Cell, which suffers from the vice of a violation of
natural justice.

9. On careful consideration of said application of assessee, we note that the
assessee seeks to challenge the acceptability of report of Departmental Valuation
Officer (DVO) by contending that all relevant material for adjudication of said grievance
of assessee are already on record. Therefore, we deem it just and proper to allow

prayer of assessee thus said additional ground is admitted for adjudication by
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respectfully following the preposition rendered by Hon’ble Supreme Court in the case of
NTPC vs CIT 229 ITR 383(SC). Accordingly, the application of assessee is allowed.

10.  The Id. counsel submitted that the Id. CIT(A) has erred in directing the Assessing
Officer to make a reference u/s. 50C(2) of the Act in the remand proceedings u/s.
250(4) of the Act to the Departmental Valuation Officer and get the report from the
Departmental Valuation Officer. The Id. counsel also submitted that the Id. CIT(A) has
also grossly erred on facts and in law in accepting the valuation report obtained by the
Assessing Officer during remand proceedings as the Id. First Appellate Authority has
failed to appreciate that the report of Departmental Valuation Officer is devoid of merits
as the same was based on his estimate of value of property on the circle rate of
property and was not based on the factual analyses and evaluation of the property.
Therefore the Id. counsel submitted that the report of Departmental Valuation Officer
prepared only on the basis of circle rate ignoring the relevant material and facts on
record, which was prepared on the back of assessee without allowing opportunity of

being of heard and in violation of principles of natural justice may kindly be dismissed.

11.  Replying to the above, the Id. Senior DR supported the action of the Assessing
Officer as well as Departmental Valuation Officer. However, in all fairness, the Id. Senior
DR submitted that the Department has no serious objection if it is found just and proper

to restore the matter to the file of Assessing Officer.

12. In view of above submissions of counsel of assessee as well as Senior DR we
note that the Departmental Valuation Officer has prepared report in a cryptic manner by
only considering the circle rate and keeping aside and ignoring the factual position
emerged from the documentary evidence and explanation filed by the assessee without
allowing the due opportunity of hearing to the assessee. Therefore the report of DVO is
set aside. The matter is restored to the file of Assessing Officer for limited purpose i.e.
for readjudication of grievance of assessee regarding invocation of provision of sec 50C
of the Act after calling afresh report of Departmental Valuation Officer and allowing due

opportunity of hearing to the assessee. Accordingly, additional ground of assessee is
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allowed and the matter is restored to the file of Assessing Officer with the directions as

noted above.

13.  The grievance of assessee raised in main grounds of appeal is also restored to

the file of Assessing Officer for afresh adjudication as per directions given hereinabove.
14.  In the result, both the appeals of assessee are allowed for statistical purposes.

Order pronounced in the open court on 05.10.2023.

Sdj- Sd/-
(G.S PANNU) (CHANDRA MOHAN GARG)
PRESIDENT JUDICIAL MEMBER

Dated: 05" October, 2023
NV/-
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